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Insurance Policy Exclusions and Construction Projecis

n insurance company’s decision to
deny coverage to its insured s not
generally favored by the courts, How-
ver two recent decisions from the
Second Department signify a change in the
willingness to validate an insurer’s denial of
coverage, As defailed beiow, in each case, the
insurance company successfully enforced a
‘carefully worded exclusion confained in its
policy which left contractors without insuy-
ance for a construction accident.
Construction contracts typically require
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insurance policy from First Mercury Insur-
ance Co. which contained an exclusion for
bodily injury claims to an employee of an
insured if the injury occu_rred in the course
of employment This is commonly lmewn as
an “employee exclusion.”

Plaintiff, Walter Guachichuica, an !drai‘
employee, was injured during the course of
his ernployment at the construction site. Plain-
tiff commenced an action seeking damages
{or personal injuries against, among others,
Venezia as general contractor. Venezia, intum,

subcontractors to purchase comprehensive
commercial liabilify insurance policies which
name owners and general contractors as addi-
tional insureds. Such insurance procurement
provisions are mtended Lo provide owners and
general contractors with insurance that will
indemnify them should an accident octwr on
the construction site. Insurance commpanies,
however, often seek to limit their Hability by
issuing comprehensive commercial liabil-
ity policies which contain exclusions from
or exceptions to coverage. Thus, although
dubbed policies for “comprehensive” cover-
age, comprehensive Hability policies
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commeénced a third-party action against First

Mercury seeldng a declaration that First Mer-

cury was obligated {o defend and indemnify it~
as an additional insured under the Insurance

poltcy issued to Ideal.

First Mercury moved for bummaxy judg-
ment dismissing all claims against it based on
the policy’'s exclusion. The Supreme Court,
Kings County denied the motion on the
grounds that *issues of fact exist.™

The Second Department reversed and held-
that netther ideal nor Venezia were entitled.
to coverage. The court explained that since,
plaintiff was injured during the course

frequently contain provisions which
identify several types of iosses to
which insurance coverage does not
apply.

When an insurer relies on an exclu-
sion to aveid coverage, courts scru-
tinize the exclusionary provision
before giving it effect. The insurer
bears the burden of establishing that
the exclusion applies in a particular
case and fhat It is not subject to any
other reasonable imterpretation.’ To be
enforceabie, the sxclusionary language

Insurance companies
often seek to limit
their liability by
issuing comprebensive
commercial liability
policies which contain
exclusions from or
exceptions to coverage.

of his employment at the consiruc-- -
tion site, coverage was not available
because the plain meaning of the excle-
sion “was to relieve First Mercury of *
Hability when an insured or additional *
insured was sued or indemnification
was requested for damages arising ouf
of bodily injury to an employee sus-
tained in the course of employment.”™
As such, neither ldeal nor Venezia were
covered by the First Mercury policy,
& result probably not anticipaled by
either party when the construction -

must be specific and clear? Any ambi-*
guity in the language will be drawn :
most strongly against the insurer® Exclusions must not
be extended by interpretation or implication but rather
strictly and narrowly construed.! Also, an insurer must

- give notice of its decision to disclaim coverage based on
an exclusion as soon as reasonably possible or risk waii-
ing the right to rely on the exclusion altogether®

‘Guachichulcz v. Tauber’

If an insurer safisfies the hurdles outlined above, courts
shall accord an exclusion its plain and ordinary meaning
which must not be disregarded in an attempt to find an
ambiguity where none exists. Recently, insurers have had
success enforcing exclusion provisions in a construction
setting leaving contractors without coverage.

One such example is a décision from the Appeliate Divi-
sion, Second Department entitled Guachichulea v Laszlo N,
Tauber & Associates LLC" In Guachichulco, Venezia Interiors

_Corp., as general contractor, hired Ideal Kitchen Ventila-
tion Inc. as a subcontractor in connection with a certain
construction project. Ideal purchased a general lability
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contract was signed.

Success With Exciusmn Provision

Another example of an insurer successfully cnforcmg an
exclusion provision contained in its comprehensive policy
is found in another decision from the Second Department,
Wilson v. Sirius America Ins. Co. In Wilson, ). Gold LLC,
as general contractor, hired a plumbing subcontractor in
connection with a certain construction project. K.J. pur-
chased a commercial general liahility policy from Sirius
Arerica Insurance Co. The policy contained a rather
unigue endorsement that excluded from coverage bodily
injury arising out of work performed by a subcontractor
on K.1's behall where there is no prior written and signed
contract entered into between KJ. and the subcontractor
which requires the subconfractor to indernnify and hold K J.
hanmiless in the epent of a loss, including amny loss suffered by
an employee of the subcontracior.” It was undisputed that
ILJ never enterved Into a written hold harmless/indemmif-
cation agreement with its plumbing subconiracior.

Plaintiff, Stephen Wilson, an employee of the plumb-
ing subcontractor, was-injured during the course of his
employment at the construction site. Wilson and his wife
commenced an acton {0 recover damages for personal
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infuries against, among others, K.
as general contractor. KJ. tenderad
the Wilson action to Sirius for defense
and indemnification. Sirius, however,
disclaimed coverage on the grounds
that coverage was excluded since
K.J. ever entered into a written hold
harmless/indemnification agreement
with the plumbing subcontractor
Ultimately, K.J, defaulted and judg-
ment was entered in plaintifis’ favor
against K.J. Plaintiffs then commenced
an action against Sirius, as K.J.'s gen-
eral liability insurer, to recover on
the judgment.”* The Supreme Court,
Orange County granted plaintiffs’
motion for summary judgment and
denied Sirius’ cross-motion for sum-
mary judgment on the ground that the
exclusion violated General Obligations
Law §5-322.1 which prohdbits indemni-
fication for one'’s own negligence and
was void as against pubiic poljcy."
The Second Department reversed
and held that Sirtus was not obli-
gated to satisfy plaintiffs’ judgment
against K.J. The court held that the
exclusion contained in Sirius’ policy
did not viclate General Obligations
Law §b-322.1 since, by its own terms,
§5.322.1 “shall not affect the validity
of any Insurance contract, workers’
compensation agreement or other

' agreement issued by an admitted

insurer.” The court further expiained
that since K.J. never entered into a
written hold harmiess/indemnifica-
tion-agreement with its plumbing
subcontractor, as required under
the policy, coverage did not exist for
bodily injury sustained by plaintiff as
the subcentractor's employee.

The Second Departrent recognized
that if K.J. had actually obtained a writ-
ten hold harmless/indemnification
agreement fromi its subcontractor,
that under certain circumstances,
that agreement could be found void
under §5-322.1 ff it called for indem-
nification for K.1's own negligence,
Significantly, however, the Court heid

that the invalidity of any indemnifica--
tion agreement between KJ. and ifs |

subcontractor would not have relieved
Sirius from its obligation to provide
coverage to K. under the terms of its
insurance pelicy. Instead, the invalid-
iy of any indemnification agresment
between K.J. and its subcontractor
would have only cut off Sirjus’ abil-
ity, as - subrogee of its insured K.J., to
enforce the indemnification provision
against the subcontracton

‘Guachichudca’ and ‘Wilsor’

in Guachichulca, since the general
contractor was denied coverage under
the policy obtained by the subcontrac-

tor, the general contractor could pre-
sumably still seek coverage from its
own insurance carrier, In comparison,
the mpact of the denial of coverage to
the general contractor in Wilson was
far greater since the denial came from
its own primary insurer.

Both Guachichuleq and Wilson
serve as valtiable reminders to the
bar and the onstruction industry at

‘large that tort and contractual rela-

tionships between owners, general
confractors, subcontractors and their
empioyees are separate and distinet
from insurance refationships and that

the insurance coverage ene confracts

for is not always the coverage actually
purchased. Further, while it is com-
mon practice in the construction
industry for certificates of insurance
to be accepted as proof that insurance
procurement provisions contained

‘in construction contracts have been

satisfied, these one-page certificates
do not spelt out the actual terms of
the insurance policy and thus are pot
proof that appropriate insurance has
been obtained. Moreover, certificates
of insurance, which often state that
they are issued for informational
purposes only, are not proof that
insurance was in fact actually pur-
chased.” ‘

Obtain Copy of Policy Kiself

Accordingly, in order to determine
if the appropriate insurance cover-
age has in fact been obtained for a
particular construction project, par-
ties-are better served by obtaining
a copy of the insurance policy itself
and analyzing its provisions to deter-
mine what impact the policy terms
and exclusions will have in the event
an accigent occurs at the construc-
tion site. Often, howevey, policy terms
and exclusions are analyzed for the
first time after a loss has oceurred,
which unfortunately for insureds is
too late.
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